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I. An INTRODUCTION 


Freedom of speech, whether called freedom of ex- 
pression, intellectual liberty, freedom of the press, or 
any other such title, traditionally has meant that a person 
may say or publish anything he pleases, as long as his 
statement does not infringe on the constitutional rights 
of others. This privilege is granted us in the First Amend- 
ment to the Constitution. Since freedom of speech is not 
absolute, the task of the Supreme Court in interpreting 
the First Amendment has been to refine the constitutional 
limits of free speech. 

This task has not always been easy, as constitutional 
history indicates. But at no time is the Court’s job more 
difficult, nor are the First Amendment’s guarantees more 
threatened than when the country’s security is endan- 
gered, whether the country is at total war, or during a 
time of nervous peace. 

To combat subversion, Congress, at various times, has 
passed laws against sedition. These laws are designed to 
punish persons for conduct leading to resistance to law- 
ful authority. Such conduct can include the written or 
spoken word. Consequently, sedition acts have run head- 
on into the First Amendment. This paper is concerned 
with how the Supreme Court has handled the conflict 
between sedition laws and free speech since World War 
II, and especially during the past five years —a time of 
very nervous peace. 

The question might be raised, “Why should irrespon- 
sible persons who express discontent with the government 
be protected when the nation’s security is threatened?” 
Prof. Zechariah Chafee asked a similar question in 1941. 
His answer was: 


When you put the hotheads in jail, . . . cooler 
persons do not get arrested — they just keep quiet. 
And so we lose things they could tell us, which 
would be very advantageous for the future course 
of the nation. Once the prosecutions begin, then 
the hush-hush begins too. Discussion becomes one- 
sided and artificial. Questions that need to be 
threshed out do not get threshed out. 4 


Il. FREEDoM oF SPEECH Durinc Woritp War II 


Prof. Chafee tells that in 1924 three speakers gave 
their views on “The Next War” at a symposium arranged 


on behalf of a club of Harvard graduate students. A 
chemist foretold the horrors of gas warfare. An interna- 
tional lawyer predicted that the aims with which the next 
war started would be completely changed by the time it 
was over. And Prof. Chafee says he lamented that, this 
time, freedom of speech would be irreparably ruined. 
Then, characteristically, he adds, “You remember how 
Mark Twain said he had known many bad things during 
his life and most of them never happened.” ” 

Although the Espionage Act of 1917 was still on the 
books in 1939, and a new sedition statute, the Smith Act, 
was passed in 1940, court decisions endangering freedom 
of speech were held to a minimum during the Second 
World War. Free expression suffered, as all democratic 
institutions put to this severest test, but there was nothing 
to compare with the 1,900 prosecutions * and other ju- 
dicial proceedings, involving speeches, newspaper articles, 
pamphlets, and books, during World War I. 

One way the government suppressed disloyal periodi- 
cals in World War II was to refuse or withdraw tempor- 
arily postal permits. Social Justice, formerly published 
by the Rev. Charles E. Coughlin; a German newspaper, 
the Philadelphia Herald; and a Muncie, Indiana, weekly 
called X-Ray were discontinued May 4, 1942, when 
threatened with action by the Postmaster General. 

A federal grand jury in Washington, D.C., indicted 
30 publications on July 3, 1942, for disloyalty. How- 
ever, few of these were periodicals of any standing, many 
were bulletins of subversive societies already discontinued 
and others were irresponsible mimeographed sheets. In 
October, three men pleaded guilty to accepting $15,000 
from the Japanese government to purchase the Living 
Age and $125,000 more to spend on this and other pub- 
lications. They were indicted under the Foreign Agents’ 
Registration Act and sentenced to prison. 4 

In 1944, the Supreme Court set aside a lower court’s 
decision against Elmer Hartzel, who had been convicted 
under the Espionage Act for writing and mailing to 600 
prominent persons a series of three articles which de- 
picted the war as a gross betrayal of America and called 
for the abandonment of our allies. In considering the 
case, the Court looked solely at whether a jury could 
properly find that Hartzel had the intent to cause mutiny 
or draft evasion. The clear-and-present-danger test was 
not applied. Speaking for the majority in the 5 to 4 
decision, Justice Murphy said: 


Thoughtlessness, carelessness and even reck- 
lessness are not substitutes for the more specific 
state of mind which the statute makes an essential 
ingredient of the crime . . . Unless such an in- 
tent is properly established) an American citi- 
zen has the right to discuss these matters either 
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by temperate reasoning or by immediate and 
vicious invective rien running afoul of the Es- 
pionage Act. ° 


Obviously, it was not this kind of reasoning that sent 
Debs to prison. 

Three factors contributed to the limited number of 
prosecutions endangering free expression while the na- 
tion still was at war. 

The Stone Court had inherited from the Hughes 
Court a liberal attitude toward free speech. During the 
1930’s, one state suppression after another had been 
struck down as unconstitutional. A California convic- 
tion for raising a red flag bearing a hammer and sickle, 
a Minnesota injunction against the further publication of 
a scandal-sheet and an Oregon conviction of a speaker at 
a Communist meeting all fell. The Court also gave consti- 
tutional protection to statements by labor unions against 
employers and severe criticisms of judges by news- 
papers.° The great American tradition of freedom of 
speech that Holmes and Brandeis so long had fought for 
was passed on to the Stone Court. 

A second factor was the restraint used in prosecuting 
disloyalty during the war. During World War I, any local 
United States attorney had the power to decide whether to 
prosecute or not, and community sentiment, more times 
than not, urged him to go ahead. But in 1941, the Wash- 
ington authorities had entire control of such questions. ‘ 

At the same time, a “Code of Wartime Practices for 
the American Press” was set up, which resulted in “an 
extraordinary performance, outstanding in the entire his- 
tory of our democratic processes.” § This voluntary cen- 
sorship demonstrated that free speech, even during war- 
time, can be responsible. 

However, all of this is not to imply that freedom of 
speech would not suffer serious consequences from war- 
time legislation. In fact, the Smith Act, which during 
total war seemed only reasonable, as construed during 
the years to follow was to pose, and still is posing, one 
of the most serious threats to freedom of expression that 
this country has ever known. 

Taking the doctrine of guilt for conspiracy to over- 
throw the government by force from the criminal syndic- 
alism laws of 1917-1920, the Smith Act went two steps 
further and made it a crime to advocate forcible over- 
throw of the government or to organize or belong to an 
organization which so advocates. ® 

These provisions, coupled with Congress’s investiga- 
tory powers, are fundamental in the period, 1946 to the 
present, to the conflict between individual rights as 
granted in the First Amendment and the obligation of 
the state to defend itself against subversion. 


III. THe Vinson Court, 1946 to 1953 
The Second World War had ended in 1945, but the 


dangers of sedition had not. A former ally, Russia, and 
its ideology, Communism, spread rapidly beyond the 
boundaries of the Soviet Union. The “Red Scare” of the 
1920’s, which was so detrimental to free speech during 
that period, was based primarily on hysteria. But the 
“Red Scare” after World War II drew on more solid 
evidence, such as the increased challenge of Soviet power 
and the fall of the “Iron Curtain” in eastern Europe. As 
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the war ended, we had the bomb, and the Soviet Unic 
did not. Then, they got the bomb. Free speech has n 
recovered since. | 

Two principal cases during this period, Americe 
Communications Assn. v. Douds (1950) and Dennis 
United States (1951) show a tightening of the restri 
tions on free speech as a result of the threat of Commu. 
ism. The first case involved a non-Communist affiday 
provision of the Labor Management Relations Act 
1947 (Taft-Hartley Act) and is not concerned’ wi 
sedition, but it reflects a growing willingness to wink 
the First Amendment. The second case is concerned wii 
the Smith Act. ! 

In the 1950 decision, the Supreme Court voted 5 to. 
to uphold the constitutionality of the Taft-Hartley oat 
requirement. One clause denied the protection of the a 
to any labor organization unless each of its officers file 
an affidavit with the National Labor Relations Bow 
stating that he 


is not a member of the Communist Party or affili- 
ated with such party, and that he does not believe 
in, and is not a member of or supports any organi- 
zation that believes in or teaches the overthrow of | 
the United States Government by force or by any | 
illegal or unconstitutional methods. 1° 


The labor unions argued that the clause abridge 
their fundamental rights guaranteed by the First Amené 
ment because it restricted the right of union officers # 
hold what political views they choose and to associat 
with what political groups they will. Consequently, t 
right of unions to choose their officers without interfe: 
ence from government was restricted, the unions said. ' 

The Court’s position, !* as stated by Chief Justi 
Vinson, was that the effect of the statute was to exe 
“pressures” on unions who are “identified by particul 
beliefs and political affiliations.” The Chief Justice sai 
that normally, beliefs and affiliations are “irrelevant 
permissible subjects of government action,” but that de 
not mean they are “never relevant.” Chief Justice Vins 
said Congress had set up the oath requirements to prever 
“political” strikes from obstructing interstate commere 

Applying a formulation of the clear-and-present-da 
ger test, he said: 


Government's interest here is not in preventing 
the dissemination of Communist doctrine or the 
holding of particular beliefs because it is feared 
that unlawful action will result therefrom if free 
speech is practiced. Its interest is in protecting the 
flow of commerce from what Congress considers 
to be substantial evils of conduct that are not the 
products of speech at all. Section 9 (h), in other 
words, does not interfere with speech because Con- 
gress fears the consequences of the speech; it regu- 
lates harmful conduct which Congress has deter 
mined is carried on by persons whe may be identi- 
fied by their political affiliations and beliefs. 


Justice Black’s dissent completely rejected the oat 
requirement because he did not believe “the Commerc 
Clause restricts the right to think.” He contended the 

“penalties should be imposed only for a person’s ow 
conduct, not for his beliefs or for the conduct of other 
with whom he may associate.” He continued, “Neve 


before has this Court held the government could for any 
reason attaint persons for their political beliefs or affili- 
ations. It does so today.” 

In the Dennis case, 1° eleven leaders of the Commun- 
ist Party were convicted of violating the Smith Act. They 
were charged with conspiring to organize the Communist 
Party so it could teach and advocate overthrow and de- 
‘struction of the government. The Communists argued that 
Articles 2 and 3 of the Act were so indefinite that they 
violated the First and Fifth Amendments. 

The Court’s 6 to 2 majority upheld the district judge’s 
ruling that the eleven could be found guilty, provided 
they had the intent to “overthrow the government by 
force and violence as speedily as circumstances permit.” 
The jury could not convict, he said, if the defendants did 
no more “than pursue peaceful studies and discussions 
or teaching and advocacy in the realm of ideas.” 

The Supreme Court ruled that the Smith Act was 
“directed at advocacy, not discussion.” Therefore, Chief 
Justice Vinson, in the majority opinion, had to return to 
the clear-and-present-danger test. He used a formula de- 
veloped by Judge Learned Hand: “Whether the gravity 
of the evil, discounted by its improbability, justifies such 
‘invasion of free speech as is necessary to avoid the 
danger.” Chief Justice Vinson then concluded that the test 


cannot mean that before the government may act, 
it must wait until the putsch is about to be exe- 
cuted, the plans have been laid and the signal is 
awaited . . . We must therefore reject the con- 
tention that success or probability of success is 
the criterion. 1° 


Concurring, though adding his own views on the test, 
Justice Jackson held that when the issue is the probable 
success of a world-wide revolutionary conspiracy, it is 
futile for the courts to attempt prophecy in the guise of a 
legal decision. Also concurring, Justice Frankfurter used 

the occasion to again reject the clear-and-present-danger 
test. He contended that the test, because of recent 
Court decisions, had become nothing but a formula, an 
inflexible dogma supporting “uncritical libertarian gen- 
eralities.”’ 16 

In his dissent, Justice Black said the decision repudi- 

ated “directly or indirectly” the test. 


I cannot agree that the First Amendment per- 
mits us to sustain laws suppressing freedom of 
speech and press on the basis of Congress’s or our 
own notions of mere “reasonableness.” Such a 
doctrine waters down the First Amendment so that 
it amounts to little more than an admonition to 
Congress. 


The other dissenter, Justice Douglas, warned: “Free 
speech — the glory of our system of government — should 
not be sacrificed on anything less than plain and 
objective proof of danger that the evil advocated is 
imminent. 1° 

On another front, the House Committee on Un- 
American Activities had stepped up its investigations of 
Communist activity. Until 1950, witnesses before the 
committee who wished to remain silent generally justified 
their action on First Amendment grounds or claimed the 
privilege against self-incrimination, and the committee 
had not attempted to compel them to answer. '§ In 1950, 


however, the committee changed its policy and ordered 
‘prosecution of witnesses who pleaded the Fifth Amend- 


ment. At the same time, a sterner look was taken at those 
who used the First Amendment to justify withholding 
information. 

The committee had received criticism for failing to 
give witnesses the benefit of procedures which are re- 
garded as elementary due process of law in courts. Some 
of the procedures that have been questioned include 
secret hearings, refusal to permit the presence of counsel, 
acceptance and publication of character-damaging hear- 
say evidence, refusal to permit witnesses to make state- 
ments, and abusive and harassing questioning. !° 

Some of these procedural questions are raised by the 
Supreme Court in a series of cases that begins under the 
Warren Court. 


IV. THe Warren Court, 1953 To THE PRESENT 


The irreparable ruin of freedom of speech that Prof. 
Chafee feared would occur during the Second World War 
may be taking place today in this “cold war” to preserve 
our American democratic institutions, including freedom 
of speech. To the thinking of four members of the War- 
ren Court, including the Chief Justice himself, the in- 
vestigations of the House Committee on Un-American 
Activities are doing more harm to basic civil liberties 
than good in attempting to ferret out information about 
the Communist Party. In addition, the four judges seem 
to see a certain mean motive of “exposure for exposure’s 
sake” underlying some of the investigations. 

Joining Chief Justice Warren, Justices Black, Bren- 
nan, and Douglas have voted consistently to uphold civil 
rights against what they regard as possible government 
encroachment. Their dissents since 1958 are reminiscent 
of the Holmes and Brandeis dissents during the 1920s. 

Seven cases form a framework for tracing the move- 
ment of the Court since 1955. They are: Pennsylvania v. 
Nelson (1956); Sweezy v. New Hampshire and Watkins 
v. United States (1957); Uphaus v. Wyman and Baren- 
blatt v. United States (1959); and United States v. Wil- 
kinson and United States v. Braden (1961). The move- 
ment of the Court has been twofold. On the one hand, 
there has been a question of the legal limits of legislative 
inquiries, and on the other, the power of the states to 
prosecute for sedition against the United States. Both 
drifts, however, have been brought together under the 
problem of private rights versus public interest. 

The Barenblatt and Uphaus decisions in 1959 serve as 
a pivotal point for the Court. The effect of the two de- 
cisions was to restrict the application— or at least the 
interpretation — of the controversial 1957 rulings in the 
Watkins and Sweezy cases, both concerned with limit- 
ing legislative inquiries, and the Nelson opinion of 1956, 
which held that only the federal government could prose- 
cute for sedition against the United States, an opinion 
which was then regarded as voiding state sedition laws. 7° 

In the Nelson case *1 the Court ruled that states had 
no power to punish persons advocating forcible over- 
throw of the federal government, holding that the Smith 
Act pre-empted this field for the federal government. The 
decision affirmed the Pennsylvania Supreme Court’s re- 
versal of the 1952 conviction of Steve Nelson, a Com- 
munist leader, for violating a state anti-sedition law. 
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The next year, the Court, in the Sweezy decision, ** 
gave the first of two rulings which limited the investiga- 
tory powers of a legislative body, in this case the New 
Hampshire legislature. 

In the 6 to 2 majority decision, Chief Justice Warren 
wrote: 


The conclusion that we have reached in this 
case is not grounded upon the doctrine of separa- 
tion of powers. . . . No contention has been made 
by petitioner that the New Hampshire legislature, 
by this investigation arrogated to itself executive 
or judicial powers. . . . Moreover, this court has 
held that the concept of separation of powers em- 
bodied in the United States Constitution is not 
mandatory in state governments. Our conclusion 
rests upon a separation from the responsibility to 
direct the use of that power insofar as that separa- 
tion causes a deprivation of the constitutional 
rights of individuals and a denial of due process 
of law. 


In a 6 to | decision ?* the same year, the Court reversed 

the contempt-of-Congress conviction of John T. Watkins, 
a Midwestern labor leader, and placed new limits on the 
scope of congressional inquiries, ruling that the area to 
be investigated by a committee must be clearly defined 
by the Senate or House and that the person testifying 
must be adequately informed of the subject under in- 
quiry and the pertinence to that subject of the questions 
to be asked him. Watkins, the Court said, was not so 
informed and thus was not “accorded a fair opportunity 
to determine whether he was within his rights in refusing 
to answer.” 

Chief Justice Warren, in the majority opinion, upheld 
Watkins’ reliance on the First Amendment. Noting that 
congressional authority to investigate was very broad 
but not unlimited, he said, “There is not general authority 
to expose the private affairs of individuals without justi- 
fication in terms of the functions of Congress.” The Chief 
Justice criticized the vagueness of the resolution author- 
izing the Un-American Activities Committee and warned 
that the committee members’ decisions can “lead to 
ruthless exposure of private lives in order to gather data 
that is neither desired by the Congress nor useful to it.” 

However, Chief Justice Warren said the decision 
would not prevent Congress from obtaining any informa- 
tion it needed for proper fulfillment of its role. “A 
measure of added care on the part of the House and the 
Senate in authorizing the use of compulsory process and 
by their committees in exercising that power would 
suffice.” Justice Clark, dissenting, charged the majority 
with “mischievous curbing of the informing function of 
the Congress.” 

In 1959, the Court seemingly retreated, first, in the 
area of state sedition laws, then, with respect to congres- 
sional inquiries. 

Divided, 5 to 4, the Court affirmed the contempt con- 
viction of Willard Uphaus ** for refusing to produce for 
a New Hampshire subversion inquiry guest lists of a 
summer camp, the New Hampshire World Fellowship 
Center, which describes itself as a pacifist organization. 
Since some persons had interpreted the Nelson case as 
knocking out state sedition laws, Justice Clark empha- 
sized in the majority opinion that such an interpretation 
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“sweeps too broad.” In the Nelson case, 


We said that the “precise holding of the Court 

. is that the Smith Act . . . which prohibits 
the knowing advocacy of the overthrow of the 
government of the United States by force and 
violence, supersedes the enforceability of the Penn- 
sylvania Sedition Act which proscribes the same 
conduct.” 


The basis of the Nelson case, Justice Clark sai¢ 
rejects the notion that it stripped the states of the righ 
to protect themselves. “All the opinion proscribed was 
race between federal and state prosecutors to the cour 
house door.” The opinion made clear that a state coulk 
proceed with prosecution for sedition against the stat 
itself, and it follows that a state can legitimately invest 
gate in this area, he added. 

In a dissent, Justice Brennan said the record “not onl 
fails to reveal any interest of the state sufficient to su 
ordinate the appellant’s constitutionally protected right 
but affirmatively shows that the investigatory objectiv 
was the impermissible one of exposure for exposure’ 
sake.” 

Countering this argument, Justice Clark said, “E 
posure — in the sense of disclosure — is an ee | 
incident of an investigation into the presence of subversivi 
persons within a state.” The interest of government in sel 
preservation was “sufficiently compelling to subordinat 
the interest in associational privacy . . .,” and Uphaus’ 
constitutional rights had not been unjustly overridden. 

In another 5 to 4 decision *° the same year, the con| 
tempt conviction of Lloyd Barenblatt, a Vassar College 
instructor, was upheld. Barenblatt had refused to answe 
questions about Communist associations. He did no 
claim the benefits of the Fifth Amendment. Instead, h 
argued that the resolution setting up the committee wa 
too vague. He charged that Congress could inquire int: 
areas of beliefs and associations with which Congres 
could have no proper concern because of the First Amend 
ment, and that the committee was not seeking informatio: 
to aid legislation, but was out to punish individual! 
through public disclosure. °° 

Justice Harlan, in the majority opinion, said the com: 
mittee which questioned Barenblatt had a “valid legisla 
tive purpose,” to inquire into Communist activity in the 
field of education. | 


Undeniably the First Amendment in some cir- 
cumstances protects an individual from being 
compelled to disclose his associational relation- 
ships. However, . . . where the First Amendment 
rights are asserted to bar governmental interro- 
gation, resolution of the issue always involves a 
balancing by the courts of competing private and 
public interests at stake. 


Congress’s power to investigate and legislate in the 
field of Communist activity “rests on the right of self 
preservation.” Justice Harlan stressed that because th 
Communist Party is not “just an ordinary party,” gov 
ernmental action is permissible which in a different con 
text “would certainly have raised constitutional questions 
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of the gravest character.” 
Justice Black, dissenting, warned: 


No matter how often or how quickly we re- 


peat the claim that the Communist Party is not 
a political party, we cannot outlaw it as a group, 
without endangering the liberty of all of us. . . 
For mixed among those aims of Communism 
which are illegal are perfectly normal social and 
political goals. . . . Once we allow any group 
which has some political aims and ideas to be 
' driven from the ballot and from the battle for 
men’s minds because some of its members are 
bad and some of its tenets are illegal, no group 
_ is safe. . . . Unless we once again accept the no- 
tion that the Bill of Rights means what it says and 
_ that this court must enforce that meaning, I am 
of the opinion that our great charter of liberty 
will be more honored in the breach than in the 
observance. 


_ Justice Black said that the resolution authorizing the 
congressional investigations “on its face and as here 
wplied, . . . attempts inquiry into belief, — not action 
— ideas and associations, not conduct.” 

There are a couple of important distinctions between 
he Watkins and Barenblatt cases. The pertinency test 
ised in the Watkins case was not applicable in the Baren- 
ylatt case because the issue was not originally raised by 
3arenblatt. Secondly, Watkins had not declined to testify 
ibout his current activities. He had refused, rather, to 
sive the names of associates of some years before. Baren- 
dlatt, however, refused to answer the question of whether 
1e was at the time of the inquiry a member of the Com- 
nunist Party. This issue — testimony about present di- 
cect involvement as contrasted with testimony about past 
associates — the Supreme Court has yet to meet. 77 

This year in the Wilkinson °° and Braden ”° cases, the 
Court again upheld in broad terms the investigatory 
90wer of the Committee on Un-American Activities, con- 
victing two critics of the committee who refused to testi- 
fy about possible Communist affiliations. Frank Wilkin- 
son and Carl Braden charged that the Court had opened 
the way for the House committee to intimidate its critics 
by investigating them, but the Court said the mere fact 
that a man was a critic did not immunize him from in- 
quiry if the committee had reason to think he had Com- 
munist affiliations. 

In a vigorous dissent, Justice Black wrote: 


There are many people in our society who will 
not have the courage to speak out against such a 
formidable opponent. If the present trend con- 
tinues, this already small number will necessarily 
dwindle as their ranks are thinned by the jails. 


Justice Black said he feared that government by con- 
sent will be replaced by government by intimidation be- 
sause some people are afraid that this country cannot 
survive unless Congress has the power to set aside the 
rreedoms of the First Amendment at will. “I can only 
eiterate my firm conviction that these people are tragic- 
ally wrong. This country was not built by men who were 
afraid and it cannot be preserved by such men.” 

In considering the shift of the Court in 1959, Justice 
frankfurter’s role is especially significant. ?° He voted 
with Chief Justice Warren and Justices Black, Brennan, 
and Douglas in the Watkins and Sweezy cases, but moved 
away from the Warren position in the 1959 cases and in 
ull subsequent cases. He gave a clue to his present posi- 


tion in concurring opinions. in both the. Watkins and 
Sweezy cases. Implying that he did not join the broader 
dicta condemning legislative investigations conducted 
solely for the purpose of exposure, he said the Court 
should confine its rulings to narrower grounds and 
avoid sweeping asides on general matters. He remarked 
in the Sweezy case, “It would make the deepest inroads 
upon our federal system for this court not to hold that 
it can determine the appropriate distribution of powers 
and their delegation within the 48 states.” 

Of the four dissenters, Justice Black has been the 
primary spokesman for that group, and he has been the 
most dogmatic in his pleas for almost absolute freedom 
of speech. Even Justice Brennan has not been able to 
follow Justice Black on every occasion. In Yates v. United 
States (1958), 3! Justice Black summarized his thinking 
on all of the anti-Communist prosecutions of the 1950’s. 
Substantially modifying the Dennis decision, the Court 
ruled in the Yates case that a person has the right to 
advocate overthrow of the government, so long as his 
preaching does not openly advocate specific action. 

Concurring in part and dissenting in part, Justice 
Black, joined by Justice Douglas, said: 


In essence, petitioners were tried upon the 
charge that they believe in and want to foist upon 
this country a different and to us despicable form 
of authoritarian government in which voices criti- 
cizing the existing order are summarily silenced. 
I fear that the present type of prosecutions are 
more in line with the philosophy of authoritarian 
government than with that expressed by our First 
Amendment. 

Doubtlessly, dictators have to stamp out causes 
and beliefs which they deem subversive to their 
evil regimes. But government suppression of causes 
and beliefs seems to me to be the antithesis of 
what our Constitution stands for. The choice ex- 
pressed in the First Amendment in favor of free 
expression was made against a turbulent back- 
ground by men such as Jefferson, Madison and 
Mason — men who believed that loyalty to the 
provisions of this Amendment was the best way 
to assure a long life for this new nation and its 
government. 

The First Amendment provides the only kind 
of security system that can preserve a free govern- 
ment — one that leaves the way wide open for 
people to favor, discuss, advocate or incite causes 
and doctrines however obnoxious and antagonistic 
such views may be to the rest of us. 


V. CONCLUSION 


On the day of Wilkinson and Braden rulings, the New 
York Times carried a news story stating that 40 other 
contempt-of-Congress cases were at various stages in the 
lower courts. The Times article added, “While today’s 
decisions do not necessarily mean that all these other 
witnesses will lose their fights, certainly their chances 
look dimmer.” ” 

With the majority of the Court willing to give a 
broad interpretation to congressional investigatory pow- 
ers and almost unlimited leeway to the House Committee 
on Un-American Activities, Justice Black had good rea- 
son to say that the number of persons who have the 
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courage to speak out against the committee “will neces- 
sarily dwindle as their “ranks are thinned by the jails.” 
Freedom of speech is in grave danger, and there is just 
cause to fear that this country will achieve a police state 
in trying to suppress those who would make it a police 
state. The irony is genuine. 

However, those persons who are devoted to the First 
Amendment must never forget that the dangers of allow- 
ing sedition against the United States are just as genuine. 
Freedom of speech can survive a “cold war.” It may not 
survive another “hot war.” Until those who love freedom 
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